Abstract: Rule of law is developed by various institutions of government and judiciaries at the national, regional, and international level. The interface of rules of law between various
InTroduCTIon
In the recent India -Solar Cells case, 1 the Appellate Body (AB) of the World Trade Organization (WTO) handled an issue concerning the interface between international law and national law in Art. XX (d) of GATT 1994. Art. XX (d) is an exemption to the general free trade principles of the WTO. It applies if a national measure, which otherwise would be an obstacle to trade, is necessary to ensure compliance with laws or regulations. One question that arises is whether international law can fall under laws or regulations, or whether it is only reserved for domestic laws and regulations. 10 years before India -Solar Cells, the AB had dealt with a similar issue in Mexico -Taxes on Soft Drinks, 2 and provided some guidance on the relationship, which was further clarified in India -Solar Cells.
This article addresses the multilevel rule of law challenges in the interface between international and national law in the context of Art. XX (d) of GATT 1994. It is an area which is untouched in literature and which deserves closer analysis due to the increase in overlaps between various regimes on national, regional and international level. The overlaps pose challenges in respect of the function of rule of law as to provide predictability in law for various market participants. The article has a special focus on MexicoTaxes on Soft Drinks and India -Solar Cells.
Rule of law is traditionally associated with national systems but has increasingly gained more space in international law. 3 For example, former members of the AB have addressed the role rule of law plays in, and is devel- 3 of other corporations, rights of public institutions and so on. By upholding law as the supreme norm of governance in a society, the constitutional and institutional structures must have certain elements that guarantee the function of the rule of law. It is highly debated in literature what the elements are. 8 One of the main concerns is whether the rule of law is a higher-ranking norm which can evaluate law's compliance with specific values, like human rights and democratic principles.
The formal version rejects the judgemental character of rule of law. For example, Raz is a proponent of a formal version of rule of law. According to him, the rule of law is value neutral and can be applied to all types of political systems irrespective of the level of democracy, human rights etc. Raz suggests a non-exhaustive list of eight precepts of rule of law which can vary in degree. They are: 1) All laws should be prospective, open, and clear; 2) laws should be relatively stable; 3) the making of particular laws (particular legal orders) should be guided by open, stable, clear, and general rules; 4) the independence of the judiciary must be guaranteed; 5) the principles of natural justice must be observed; 6) the courts should have review powers over the implementation of the other principles; 7) the courts should be easily accessible; and 8) the discretion of the crime-preventing agencies should not be allowed to pervert the law. 9 The substantive version of rule of law includes the formal constitutional and institutional requirements, but the constitution, legislation and principles of law will only be valid if they comply with specific rule of law values. This version deems certain types of law as invalid if they do not meet certain requirements related to democratic principles, human rights, liberalism, market freedom and so on. For example, Rawls in A Theory of Justice pursues a rule of law with inherent liberal principles which the political system must comply with in order to achieve a socially just society; 10 Hayek's rule of law has an economic aim by emphasising predictability as a necessity for individuals in deciding their own ends: "a kind of instrument of 
production, helping people to predict the behaviour of those with whom they must collaborate, rather than as efforts toward the satisfaction of particular needs."
11 It is a rule of law of a society where government should only interfere in order to preserve the spontaneous order of individuals' demands on the market -to protect against planned economies.
In the view of the author, rule of law has certain inherent values in order to ensure its own supremacy. The rule of law provides for predictability in the constitutional and legal order. Individuals, corporations and public institutions must know in advance their rights and obligations in all aspects of society, and, in particular, individuals must know, their basic rights and freedoms. 12 Thus, there must be transparency in laws, governmental administration and execution of law, and in the political processes where law-making goes through clear procedures, and where the constitutional rights and natural justice of the individuals are protected by law-makers and the government. The rule of law protects all societal members' access to justice. Such protection should be ensured by independent and impartial institutions, like constitutional and regular courts. They ensure the functionality of the particular constitutional and legal system and guarantee the supremacy of law. Finally, the rule of law ensures equality between the members and institutions of society in the context of law, as no one can be above the law, and no one can have a higher status than others in a case before the court of law. For example, the government cannot have a special status in a case against an individual.
13 Thus it incorporates the elements proposed by Raz but it does not escape a normative function as it provides judgment against constitutions and laws which do not meet those essential rule of law requirements. For example, it will reject a law which creates obstacles for an individual's access to the courts against the government. 
Rule of law and International Law
Rule of law in national systems will often be instrumental in protecting the individual against government. There will often be a vertical power structure as the individual must comply with laws enacted by law-makers and must comply with decisions from executive bodies. In that sense, the individual might appear to be the weaker party, economically and politically. But rule of law ensures that under law, the government will not have a priority over the individual and cannot make arbitrary decisions without potentially being held accountable and liable under law. The picture is different when rule of law is applied on an international level. There is no overall international law-making or executive institutions, and apart from certain principles with character of jus cogens, the binding effect of international norms and acceptance of international institutions' interpretative and jurisdictional authority will often be considered as a result of the state's own conduct through treaty consent and ratification, state practice and opinio juris, or principles of international law originating in national systems. Thus in contrast to the national system, the subject of international law, the state, is also the law-maker and the executive. Traditional international law theories have state sovereignty as the legitimate basis of international law, 15 which makes the state, not the law, the supreme institution; a state can choose to enter into a treaty as well as leave it. However, the concepts and theories of state sovereignty and rule of law are more nuanced. 16 It is not the aim in this article to engage into discussions about various types of state sovereignty. It is a concept which does not have clear authoritative definitions in international law. The UN Charter provides in its preamble the faith in the "equal rights (…) of nations large and small", and territorial integrity and political independence of all states.
17 Furthermore, the UN Assembly has adopted certain principles reflecting the ideas of sovereignty. 18 Where rule of law provides equality and protection of the individual's access to justice against an economically and politically stronger party, like a government or multinational corporation, a traditional view of international law does not provide such division between the strong and the weak. All states are considered to be equal, no state can interfere into another state's internal matters, and a state is only bound by international treaties if it has given consent as well as ratified them. The international community cannot impose rules on other states. Thus, the vertical power structure, as seen between state and citizen does not ceteris paribus exist between states from a traditional international law perspective.
Nevertheless, rule of law not only protect citizens against a state, but also provides the agents, institutions, and states with expectations of lawful behaviour by other members of a particular system. Not only does international law provide expectations between states, but it also creates legal expectations of citizens of a state-expectations that the international obligations taken by their respective states, which they directly or indirectly may benefit from, are complied with by the states. 19 According to the UN General Assembly: " A difference between rule of law at national and international level is that the constitutional and institutional structures at international level are weaker than in national systems. Nevertheless, the distinction between national and international is reducing with the move into organizations and their jurisdictional discourses. Numerous international organizations and international rules and principles provide mechanisms with rule of law character, although with a lesser degree of maturity and strength in comparison to domestic level.
There are various international law instruments to handle legal uncertainty and support predictability in the international order. In respect of law-making, there is not a single constitution on international level providing a set of rules governing law-making at international level. However, there are various international instruments with constitutional traits providing rules and guidance in that respect. For example, the Vienna Convention on the Law of Treaties (VCLT) provides rules on treaty making, application, termination, and reference to jus cogens; and the UN Charter provides rules legitimatizing the supranational character of UN Council Resolutions and its mandate. There are also more constitutionally based rules in specific organizations, like the WTO, providing a forum for treaty negotiations concerning trade in goods, services and intellectual property rights, and to have bodies with authority to make final interpretations of WTO treaties, and the Dispute Settlement Body (DSB) to make de facto binding decisions in Furthermore, international law can require states to comply with principles of natural justice. For example, WTO law allows states to target specific companies for dumping the prices but at the same time provides rules to ensure natural justice is followed in the states' handling of antidumping investigations. 22 WTO law influences business transactions on global scale directly and therefore companies should have clarity in respect of, for example, antidumping law. There are also principles of natural justice applied in inter-state disputes. For example, the AB has made a reference to due process and good faith in the panel and AB proceedings. 23 The obvious problem from a multilevel approach is that one set of law may conflict with another set of law and thus raises the question about which law will prevail.
The rule of law protects the access to justice delivered by an impartial and independent institution. There are a number of international courts and tribunals offering such access and they are required under treaties to be independent. For example, the International Court of Justice (ICJ) must have independent judges, 24 the same applies to the International Tribunal for the Law of the Sea (ITLOS), 25 the ICC, 26 and to the WTO; panels and AB. 27 However, one challenge is that international law generally has states as subjects and does not provide access to citizens. There are some exceptions to this, such as regional human rights courts which provide standing for individuals. Also the International Centre for Settlement of Investment Disputes (ICSID) provides access to individuals to make claims against states. Otherwise, it is a question of national courts letting international law penetrate into the domestic order which is dealt with below.
Another challenge concerning access to justice is when some parties do not recognize the jurisdiction of a court, and hinder another state's access to justice. 28 In WTO disputes, the WTO Dispute Settlement System is compulsory for all WTO Members through the WTO Treaties. 29 The third challenge is the limited reviewing power of international courts over national governments' implementation of the procedural principles of natural justice. Nevertheless, regional human rights courts have a high degree of reviewing power over national law's conformity with human rights law. Further, the AB has a de facto reviewing power of national law and constitutions and their conformity with WTO law. 30 Even if national law may potentially violate WTO law, it can be subject to review by panels and the AB. 31 They cannot invalidate national law but it is a requirement that the WTO Members bring national measures into conformity with WTO law promptly. 32 Finally, the requirement that all are equal under the law also applies on international level although in a weaker version. As mentioned above, a basic element of traditional theories of international law is that states are equal. However, the access to justice in inter-state disputes can have some reservations similar to the South China Sea Arbitration ( US, China, India, and Russia etc. 34 Thus, the equality which exists on the international level must be understood in the context of the respective international organizations, courts and the like, and of the states which have ratified the specific treaties recognizing the jurisdiction of the respective courts or tribunals. In respect of WTO, there are 164 Members. They are all bound to use the WTO DSB in case of a dispute and if the recommendations from panels and the AB are adopted by the DSB, the member states must comply with those recommendations, albeit a recommendation can be rejected by the DSB if there is full consensus among all the WTO Members.
As mentioned in the introduction, former members of the AB have addressed the rule of law developments and promotion in WTO AB jurisprudence. There are rule of law elements being developed on international level, and it is reasonable to refer to rule of law in the context of international law. However, there are several challenges with rules of law in various regimes, and levels when there is overlap between specific legal or constitutional regimes.
Rule of Law as a Multilevel Concept and Its Challenges
The UN General Assembly promotes a multilevel rule of law -one that applies to individuals, private and public actors, states and international organizations. Where a rule of law might work at national level, and to a lesser degree function at international level, the multilevel rule of law poses challenges in the interface and connection between different levels and systems of constitutional and legal orders with their respective sets of values, different constitutional and legal cultures, 35 and different types of political systems, all of which inevitably affect the type of rule of law associated with the respective order. Thus the various rules of law cannot easily be drawn into one narrowly defined rule with sharp contours. The overall rule of law elements discussed above are subject to variation depending on the respective constitutional, political and legal systems and differ in degree and maturity.
In order to overcome rule of law gaps and to provide predictability when constitutional and legal norms from various regimes overlap and interconnect, there are specific constitutional, institutional and/or legal mechanisms to facilitate the interconnection. Mexico -Taxes on Soft Drinks and India -Solar Cells concern two of such challenges in the context of Art. XX (d) of GATT 1994. They are:
The connection of international law and national law.
The overlaps and scope of laws and regulations from different providers of international law.
The first challenge about the connection of international law and national law addresses the scope of legal effect of international norms on national systems. Traditionally, the monist/dualist theory assumes that international law and national law are two distinct systems. 36 A monist approach considers the international norms as part of the national system, whereas the dualist approach will only confer rights to individuals inside the national system if it has been incorporated into national law. There is a debate in literature about the appropriateness of the dualist/monist theory and the doctrine in light of globalization and the supranational character of some international and regional norms. 37 Where each state has its own mechanisms regarding the access for citizens to apply international law, like incorporation through legislative measures or direct effect through the courts, it also gives expectations to citizens from other states. For example, in antidumping situations there can be a producer from India, who is targeted with an antidumping duty by the EU, and who wants to make claims based on WTO law against the EU institutions before the EU judiciaries. 38 The main problem is that for market agents it can be difficult to anticipate whether international rights and obligations can be relied upon in a national system, and thus the market agent may be in a situation where there is different sets of laws available at the national and international level, but no certainty as to which of the laws will apply.
The second challenge concerns cross-sectorial overlap: when two or more international systems claim jurisdictional and/or interpretative authority to regulate and/or decide an issue which has multiple anchors in different regimes. For example, the WTO does not provide any explicit rules concerning protection of labour which to a large extent is regulated through the International Labour Organization (ILO). The question is to what extent the AB can reject a state access to impose discriminatory measures against another state, which does not comply with its ILO commitments, and which by violating the ILO obligations is getting a competitive advantage in the market. 39 Thus there can potentially be overlaps between WTO and ILO law and a risk that a rejection of the discriminatory measures can lead other states to also violate ILO law in order to safeguard their industries. That will undermine the rule of law, as law from one system will appear to have lesser weight and the access to justice from that particular system might be eliminated.
Rule of law is a doctrine which is being developed on international level at different paces and with different levels of maturity and with variations in the respective regimes. It needs to be refined to encompass the multilevel challenges. There are some theoretical and normative tools in theories of constitutional pluralism where meta-principles are developed which to some extent guide the norm overlaps. 40 That could for example be the reference to human rights in the UN Charter, 41 and in the VCLT, 42 the recognition of principles of jus cogens, 43 due process principles applied and developed at international level, 44 and the rule of law development at international level. But the idea of developing constitutional meta-principles is challenged by other theories like legal pluralism. 45 Referring to meta-principles as clarifying multilevel rule of law challenges requires support from various actors at national, regional and international level. The normative force of constitutional meta-principles might be stronger reflected over time through practices by various institutions and through their cross-referencing to each other's respective practices where institutions like panels and AB can be influential. But it is a process which is slowly being developed. The remainder of the article will address Art. XX (d) of GATT 1994 and relevant panel and AB jurisprudence and discuss multilevel rule of law challenges.
arT. xx (d) of gaTT 1994

Introduction
The WTO is based on market economy principles aiming at an efficient allocation of resources. 46 The means used for this are opening up the global market through elimination of trade restrictions and reduction of tariffs. The core principles to achieve the aims are non-discrimination principles, transparency in laws, regulations and practices, market access, and counter measures against unfair trading practices. 1994, but it will also draw on practice concerning Art. XIV of GATS which is textually similar to Art. XX (d) of GATT 1994. 48 Art. XX (d) of GATT 1994 protects measures which are necessary in order to ensure compliance with laws and regulations. There are three conditions for applying Art. XX (d):
1) that the "laws or regulations" with which compliance is being secured are themselves "not inconsistent" with WTO law;
2) that the measures are "necessary to secure compliance" with those laws or regulations;
3) that the measures are "not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade".
49
There is a considerable number of cases from the GATT and WTO judiciaries concerning the application and interpretation of Art. XX (d) GATT 1994 . 50 The impression is that the if a responding state fails to meet the criteria, then the application of Art. XX (d) is generally rejected by panels and the AB with only a few exceptions. For example, in US -Spring Assemblies, 51 the US International Trade Commission (ITC) had issued an order to exclude the import of automotive spring assemblies which were violating specific patents. The legal basis for the ITC order was Section 337 of the United States Tariff Act of 1930, which provides that it is unlawful to have "unfair methods of competition and unfair acts in the importation of articles into the United States, or in their sale by the owner, importer, consignee, or agent of either, the effect or tendency of which is to destroy 48 The AB has made cross-interpretations between Art. XX of GATT 1994 and Art. XIV of GATS. The following sub-parts will briefly provide an overview of cases where the criteria were not met.
i. Laws and Regulations Not Consistent with GATT 1994
As mentioned above, US -Spring Assemblies seems more to be an exception as panels and the AB often reject a claim with basis in Art. XX (d) of GATT 1994. In Japan -Agricultural Products, 54 the panel found that even though the Japanese measures were necessary to secure compliance with the Japanese regulations, which should ensure that all trade of agricultural products would go through a monopoly, the regulations themselves were inconsistent with GATT 1947 and thus Art. XX (d) could not apply. 55 In Brazil -Retreaded Tyres, the panel rejected Brazil's claim that its fines imposed on importers of retreaded tyres could be justified under Art. XX (d) of GATT 1994 to uphold an import ban on such tyres. The panel had found that the import ban was inconsistent with GATT 1994. 56 In Thailand -Cigarettes (Philippines), the panel rejected the application of Art. XX (d) of GATT 1994 as the Thai VAT laws, which Thailand wanted to secure compliance with, were inconsistent with WTO law. The panel had found that the VAT laws violated Art. III para. 4 of GATT 1994 as they imposed additional administrative requirements on imported cigarettes and therefore treated imported cigarettes less favourable than domestically produced cigarettes. 57 The 61 the AB stated that even though they are conceptually distinct, the necessity test and the interpretation of "secure compliance" may overlap, and that there cannot be constructed a rigid method of analysing this criterion. It depends on the specific measures and laws in the case, and on the arguments by the parties.
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As mentioned above with reference to Columbia -Textiles, Columbia failed to demonstrate that its measures to combat money laundering were necessary. But there are several cases both from GATT and WTO case law where the responding state has failed the necessity test. In Canada -FIRA, Korea -Various Measures on Beef went through both the panel and the AB stages. Korea had introduced a dual retail system for the sales of meat where imported beef would only be sold at specialised stores. Korea claimed it was necessary to enforce its Unfair Competition Act against fraudulent misrepresentation of the origin of beef in the beef sector. The panel rejected the claim by Korea. The AB agreed with the conclusions of the panel and consequently rejected Korea's claim. According to both the panel and the AB, Korea had not demonstrated that there were not less trade restrictive alternatives to detect fraud in the beef sector, as Korea otherwise had done in the past, and thus failed the necessity test of Art. XX (d) of GATT 1994. 65 In Dominican Republic -Import and Sale of Cigarettes, the panel found that the Dominican Republic's requirement that tax stamp be affixed to cigarette packets violated the national treatment principle as it added extra processes and costs on the importers. The Dominican Republic did not appeal the panel's finding concerning the violation of the national treatment principle. Instead, the Dominican Republic appealed the panel's rejection of the claim that the measures were necessary to comply with laws on tax evasion and the smuggling of cigarettes. The panel found that the measures were not necessary as there were less trade restrictive measures reasonably available for the Dominican Republic. The AB agreed with the panel, as the Dominican Republic could have made tax stamps for exporters which they could affix during the course of production of the cigarette packets. In respect of securing compliance with laws and regulations, the panel held in US -Gasoline, that US' discriminatory baseline methods, which were methods to determine the quality of gasoline, were not an enforcement system and could therefore not "secure compliance" and be exempted under Art. XX (d). 67 In Canada -Periodicals, the panel found that Canada's Tariff Code 9958 could not be seen as an enforcement measure for Canada's Income Tax Act. Tariff Code 9958 prohibited the import of periodicals with advertisements directed at the Canadian market unless similar advertisements were found in the country of origin of the periodical. Canada claimed that it was necessary to have this prohibition as the Income Tax Act allowed tax deduction for expenses for advertisements placed in Canadian periodicals only, and not for expenses for advertisements in foreign periodicals. The panel found that the aim of the Income Tax Act was to motivate advertisements in Canadian periodicals, and therefore the Tariff Code 9958 did not "secure compliance" with the Income Tax Act. 
iv. Balancing between Free Trade and Protectionism
Panels and the AB do not take a narrow approach to the interpretation of exceptions. As the AB stated in EC -Hormones, 71 it is not stipulated that a different methodology should be applied to exceptions as to the general rules. The aim of Art. XX (d) is to secure that national systems can ensure that compliance with its laws and regulations is not put in jeopardy by the general principles of WTO law as long as the national laws and regulations are in conformity with WTO law. The rule protects national law and lets the protection of national law be a legitimate basis for overriding the WTO free trade principles. If it had no qualifications, the WTO Members could use Art. XX (d) as a political instrument to protect national production against foreign competition, favouring some states over others, and also as a bargaining tool against the other WTO partners. That would undermine the whole purpose of WTO law and would eliminate the idea of rule of law at WTO level. The qualifications stipulated in Art. XX (d) serve to balance the WTO principles with a legitimate protection of national law while avoiding national protectionism. From a case law perspective, the "necessity" test is the biggest hurdle for the national governments, and the approach by the AB has attracted critique in literature. 73 It is not the aim to engage in that discussion here, but only emphasise that consistency in the methodological approach is a rule of law requirement imposed on judiciaries and governmental institutions.
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The AB has not deviated from its approach wherein the responding state must demonstrate that there are not less trade restrictive measures available. However, the AB has developed a practice where the objects, which are sought to be protected by national measures, are categorised in order of importance which may reflect the necessity analysis with lesser requirements for measures protecting vital objectives, like human health. It is not clear what basis the AB has used for such categorization and for developing variation in the necessity tests. 75 Apart from such general challenges in respect of Art. XX, the cases concerning Art. XX (d) demonstrate multilevel challenges: 1) the delicate balance of protecting national law with measures and institutions guaranteeing law to be upheld by ensuring that foreign products meet the same national standards as national products. Different standards between states can be a problem in the importing state which cannot easily monitor production methods and product standards of the exporting state. It is a multilevel rule of law problem if the importing state, in order to comply with WTO law, cannot have specific measures targeted at foreign products to ensure that they meet the requirements under national law as it would otherwise create inequality between the national and the foreign producers; and 2) upholding WTO law by ensuring that there is no discrimination exercised by national governments against foreign products, or if such discrimination is allegedly serving to uphold national laws and regulations, that such measures are not applied as protectionist tools to reduce or eliminate foreign competition.
Panels and AB must strike a balance between these considerations and between national law and WTO law. In that exercise, they are reviewing national laws' compliance with WTO law and thus upholding rule of law at WTO level. At the same time, they are challenging the rule of law at national level for those market agents who have their legal expectations anchored in the national rules. Apart from the obvious violations of WTO law, it can hardly be easy for market agents to see through WTO law and national law, and confirm whether national law is in conformity with WTO law. That might decrease as the panel and the AB develop their case law and maintain consistency. With such examples, it is more likely that the WTO Members can construct their national laws in conformity with their own expectations about WTO law derived from the interpretations by panels and the AB.
Where these cases concerned measures to uphold national laws and regulations, the following parts of this article will take an international dimension and discuss the multilevel challenges in the application of Art. XX (d) of GATT 1994 in the context of international law.
MexICo -TaxeS on SofT drInkS
Mexico -Taxes on Soft Drinks has in particular three issues of interest in light of multilevel rule of law challenges: the jurisdiction of WTO panels and the AB concerning disputes from other regimes; the application of international law in the WTO regime; and the connection between international law and domestic law.
Jurisdictional Issues and the Application of International Law
Mexico had imposed certain tax measures on soft drinks which contained sweeteners other than cane sugar. The US claimed that Mexico violated the national treatment principle as cane sugar was predominantly a Mexican product and accounted for more than 95% of the sweetener production in Mexico. The rules would effectively exclude Mexican soft drinks from the tax. Mexico claimed that its taxes on soft drinks fell outside the jurisdiction of the WTO panel as this dispute was already being adjudicated under the North American Free Trade Agreement (NAFTA). According to Mexico, the US and Mexico had negotiated a balanced sweetener trade regime under the NAFTA, which was now in dispute. The US refused to take the dispute to the NAFTA dispute settlement system. By imposing the tax on sweeteners other than cane sugar, Mexico sought to rebalance the trade loss resulting from the US violation of the sweetener trade regime under the NAFTA. Mexico argued that on that account, the issue should be a matter for the NAFTA Arbitral Panel, and not the WTO panel. However, the WTO Panel rejected Mexico's claim, holding that it had no discretion to reject jurisdiction of a case properly before it.
Mexico later appealed the part of the panel report pertaining to determination of jurisdiction, and made the same claim before the AB. They asserted that by complaining against Mexico in the WTO DSB, and at the same time refusing Mexico access to justice in the NAFTA system, the US had prejudiced its right to apply WTO law. The AB noted that there had not been no resolution of the dispute between Mexico and the US on the NAFTA level. It further rejected Mexico's reference to the principle of nemo ex propria turpitudine commodum capere potest (no one should profit from his own wrong) 76 In this context, the rule of law issues pertain to the traditional assumption that the state is the sovereign law-maker of international law. States confer mandates on various international bodies to exclusively administrate and interpret the respective treaties of their regimes, but provide only a few tools to handle cross-sectorial overlaps. That creates uncertainty for the market agents. It seems clear from Mexico -Taxes on Soft Drinks that the panel and the AB recognize their jurisdictional limit. They did not interfere into a potential dispute in the NAFTA system where the US allegedly violated NAFTA law. However, that is not the full extent of the potential overlap between WTO law and law of other regimes. It will later be discussed whether the AB crossed into the law of El Mercado Común del Sur (MERCOSUR) 78 in Brazil -Retreaded Tyres.
Another element of uncertainty is that the AB seems vague about the applicability of the principle of nemo ex propria turpitudine commodum capere potest. The WTO agreement and its treaties do not provide a catalogue of sources. Art. 3.2 of the DSU emphasises that the panel and AB cannot add to or diminish the rights and obligations of the WTO Members under the WTO treaties. In Korea -Procurement, the panel stated that "
to the extent there is no conflict or inconsistency, or an expression in a covered WTO agreement that implies differently, we are of the view that the customary rules of international law apply to the WTO treaties and to the process of treaty formation under the WTO."
79 Apart from this case, there is little guidance from WTO case law about the application of sources other than the WTO treaties as a basis for independent claims before the WTO judiciaries. 80 However, what is clearer from case law is the application of principles of international law as an interpretative context for the WTO treaties. the VCLT provides that any relevant rule of international law applicable between the disputing parties shall be taken into account, and the AB has occasionally applied international law as relevant context for the interpretation of WTO law. WTO literature suggests that panels and the AB may take a harmonious approach in case of overlaps between WTO law and other international law. 82 This view finds support in the AB's statement in EC and Certain Member States -Large Civil Aircraft, that Art. 31.3 (c) of the VCLT reflects a "systemic integration" and that any relevant rule of international law between the disputing parties must be taken into account. The AB stated further that it must strike a balance between other rules of international law and WTO law. 83 Extending this to the issue about Art. XX (d) of GATT 1994, it would imply that panels and the AB should, as far as possible, interpret Art. XX (d) in a manner which would conform with a state's other international obligations.
However, as the AB demonstrated in EC -Hormones, principles of international law must have reached a certain level of generality, and not be sector-specific, before they will qualify as general principles of international law. In that case, the AB dismissed the claim that the precautionary principle was a general principle of international law. According to the AB, the principle had crystalized into a principle of international environmental law, but still awaited authoritative formulation under international law. Nevertheless, aspects of the precautionary principle were found in the Agreement on the Application of Sanitary and Phytosanitary Measures and could be applied to the extent to which they fell within the confinement of the SPS Agreement.
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In EC -Approval and Marketing of Biotech Products, the panel followed the same line of reasoning as the AB and stated that the legal status of the precautionary principle as a general principle of international law was still unsettled. 85 The overarching problem is that, on one hand panels and the AB seem to be reluctant to apply other sources of international law as it might be construed as a violation of their mandate under Art. 3.2 of the DSU; but on the other hand, the catalogue of sources, which for example apply to the ICJ, 86 
International Law Forming Part of Domestic Law
The next aspect of Mexico -Taxes on Soft Drinks concerns the link between international law and domestic law. Mexico claimed that international law fell under "laws or regulations" of Art. XX (d) of GATT 1994. As mentioned above, Mexico argued that even if there was a violation of the national treatment principle, it would be justified under Art. XX (d) of GATT 1994 as the measures were necessary to ensure that the US complied with its obligations under NAFTA law. 87 According to Mexico, "laws or regulations" included US' obligations under NAFTA.
The panel rejected the use of Art. XX (d) of GATT 1994. The AB upheld the finding of the panel although with a different argumentation. Firstly, the AB noted that "laws or regulations" does not refer to another WTO Member's obligations under international law. Thus Mexico cannot seek recourse to Art. XX (d) in order to ensure that the US complies with its international obligations. Secondly, the examples of laws and regulations illustrated in Art. XX (d) all refer to domestic systems. Lastly, from the context of Art. XX, there are express references to international obligations and agreements in some of the other paragraphs. For example, paragraph (h) refers to measures "undertaken in pursuance of obligations under any intergovernmental commodity agreement which conforms to criteria submitted to the CONTRACTING PARTIES and not disapproved by them or which is itself so submitted and not so disapproved" (emphasis provided), whereas paragraph (d) omits such references indicating that "international law" is not intended to be covered by "laws or regulations" of Art. XX (d) of GATT 1994. 88 However, even though "laws or regulations" refers to domestic legislative or regulatory measures, it does not exclude the relevance of international law. According to the AB: Therefore, according to the AB violations of WTO law by a member cannot be justified if the measures serve to seek compliance with international law. It is only compliance with domestic laws and regulations which is covered by Art. XX (d) of GATT 1994. Only in situations where international law either has been "incorporated" into domestic law or has "direct effect" will it be considered as forming part of domestic law.
"Direct effect" generally means that national courts give effect to rules or principles of international law without relying on an "incorporation" mechanism through legislative measures. The concept itself can vary in degree and function. Direct effect can be used in the construction of national law where international law serves as a basis for supporting or guiding national law's protection of certain rights, or it can be used to give effect directly to international law without resorting to national law. 91 The AB itself does not elaborate on the meaning of "direct effect". Notably, it has been applied within the EU legal order, concerning the EU citizens right to invoke and rely on EU law before the national courts if the EU provisions are sufficiently clear, precise and unconditional. 92 Direct effect has also been applied to give effect to international law in the EU legal order by the European Court of Justice (ECJ). 93 However, the effect of international treaties in the EU order depends on the character of the treaty. 94 For example, the ECJ has developed a substantial practice concerning the effect of WTO law in the EU. Only if the EU institutions have intended to implement a WTO treaty, or if there is explicit reference to WTO provisions in EU legal instruments, will the ECJ review the legality of EU measures in light of WTO law. 95 Direct effect may be able to close a gap in the multilevel rule of law by connecting international law with the domestic system, however it opens some others. Armin von Bogdandy suggests that direct effect implies increased pressure to harmonize national law with international law. Otherwise the state risks reverse discrimination as it allows the transnational market agent to rely on international rules which may not be applicable in sole intra-state issues, whereas the intra-state agents would have to rely on domestic law. Furthermore, there is risk of legal uncertainty for national agents as they would be unclear as to whether national law or international law would apply to foreign competitors, and finally legal equality would be endangered if there are no institutional structures on the international level to guarantee the same treatment of all individuals across all the national systems; a risk of non-uniform application of the international rules in the respective national systems. 96 Moreover, if "direct effect" and "incorporation" are understood narrowly, it will create some challenges in respect of legal expectations. The two approaches might not exhaustively cover all the ways in which a state incorporates international law into its domestic sphere. International law might enter the domestic sphere by other means which depends on both the legal culture and the political system. For instance, there can be administrative practices where international law is applied without being incorporated through a law-making exercise or without a court giving direct effect to international law. An example of this is how the European Convention on Human Rights (ECHR) was incorporated into Danish law by the Danish Parliament in 1992. 97 Before the incorporation, the High Court of Eastern Denmark had found that the ECHR had "direct effect" before the courts because principles of the ECHR had been effectively applied in the public system. 98 The Danish Ombudsman, who is authorised to make critique of the public administration and to provide recommendations to the public institutions about reopening cases against citizens, had an established practice of applying the ECHR as a legal basis of his critique of the administrative practices of public institutions, a long time before the High Court of Eastern Denmark established its "direct effect". 99 The Danish Ombudsman does not make binding decisions but it is a constitutional convention that public authorities comply with its recommendations. Notwithstanding the non-binding nature of the recommendations and the fact that the Danish Ombudsman does not have the mandate to incorporate international law, nor to give international obligations a direct effect as a binding legal instrument, the recommendations are considered with high legal value in Danish public law.
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Where administrative decisions or practices create legal expectations among citizens of a society, it can be debated whether the connection between international law and an administrative practice, in particular non-binding measures, can be considered as "incorporated" or "direct effect" if these concepts are defined narrowly. The result is that a rule of law at the national level will not match a rule of law at the WTO level. 
IndIa -Solar CellS: nuanCeS and ConTInued unCerTaInTy
Where Mexico -Taxes on Soft Drinks revealed some uncertainty in respect of connecting international and national law as well as the application of customary rules and principles of public international law within the WTO regime, India -Solar Cells seems to vaguely clarify and nuance the scope of the connection mechanisms, but does not overcome the uncertainty about the relationship between WTO law and international law.
Overview
India had domestic content requirements (DCR) for producers of electricity which restricted the use of foreign solar cells. According to India, the DCRs were necessary in order to establish a locally based production which could ensure a sustained supply in case of disruption of imported components. India argued that if not for the DCR, it would not be able to comply with its obligations under domestic law and international law to ensure ecologically sustainable growth, and with its obligations related to climate change. 101 The US argued that the DCRs were inconsistent with Art. III of GATT 1994 and the Agreement on Trade-Related Investment Measures (TRIMs). India defended the use of the DCRs with reference to Art. XX (d) of GATT 1994; the DCRs had been designed to ensure compliance with both domestic and international law concerning obligations of ecologically sustainable growth and climate change, and there were no reasonable alternatives available. To support its arguments, India referred to national measures like the Electricity Act read with the National Electricity Policy, and the National Climate Change Action Plan and to its international obligations under international law 102 like the WTO Agreement, the United Nations Framework Convention on Climate Change, the Rio Declaration on Environment and Development (1992), and the Rio+20 Document: 'The Future We Want', adopted by the United Nations General Assembly in 2012. The US, on the other hand, argued that Art. XX (d) was not applicable as several of the international instruments India referred to had more characters of policy documents than law, that India had failed to demonstrate that the DCRs were necessary to comply with their national obligations, and that the the specific characteristics and features of the instruments at issue, the rule alleged to exist, and the domestic legal system of the Member concerned." 106 India argued that both binding and non-binding national instruments qualify as "laws or regulations" as, ""legal framework in India" comprises both "binding" laws, and policies and plans, that provide the "framework for executive action"". 107 The panel had analysed the Indian domestic instruments but found that India had not lifted the burden of demonstrating that the domestic instruments were altogether a rule to ensure ecologically sustainable growth. The AB, in spite of its critique of the panel's narrow approach to "laws or regulations", upheld the conclusion of the panel. The relevant domestic instruments were held to be "hortatory, aspirational, declaratory, and at times solely descriptive."
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The factors to determine whether a rule can fall under "laws or regulations" also apply to a rule of international law if it meets the connection requirements. However, the AB nuanced its view from Mexico -Taxes on Soft Drinks. It first repeated the "incorporation" or "direct effect" requirement and then stated: However, India's argument in this respect was rejected by both panel and AB. India's reference to a Supreme Court ruling did not demonstrate that there existed direct effect of international rules in the Indian legal system. According to the AB, the Indian Supreme Court had emphasized the relevance of the international instruments but it could not be inferred from that statement that the international instruments formed part of Indian law.
Rather, the direct effect of the rule was established only if the executive branch takes actions in pursuance of international law.
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Overcoming some Rule of Law Challenges; Incorporation, Direct Effect, and the Nature of an International Instrument
There must be an individual assessment of whether the international instrument forms part of domestic law. In India -Solar Cells, the AB took a broader approach compared to Mexico -Taxes on Soft Drinks as it recognized that the WTO Members may have other means to form international law as part of its domestic system than "incorporation" and "direct effect". In that respect it seems to overcome some of the rule of law problems which were identified above, as arising in Mexico -Taxes on Soft Drinks. It must be assumed that administrative practices in national systems can provide the connection mechanism. In India -Solar Cells, the AB also stated that "the very fact that the executive branch can take action to "execute" the international instruments or rules at issue, (…) because they are not in conflict with domestic legislation shows that these international instruments may already form part of its domestic legal system."
111 However, it is not enough if the international instrument only serves as a context for the interpretation of national law, or if they are used merely as a guidance for exercising decisions by governmental bodies. 112 It seems that the test of whether an international instrument forms part of domestic law is based on three elements; 1) the nature of the international instrument, 2) the subject matter of the law at issue, and 3) the functioning of the domestic legal system. By including the nature of the international instrument in the connection test, the AB seems to accept that international legal instruments can have different legal weight. They can range from overall policy frameworks, which nevertheless might have a de facto binding force, to hard law instruments and various other instruments of different legal nature in between. The question is whether some international instruments have such special character and strength in the international order that it would be difficult to reject a state's reference to it as forming part of its domestic system. For example, a state might not have incorporated the UN Charter, nor have a basis for direct effect if it has not been subject to practice by the courts, but may nevertheless resort to "laws or regulations" as a basis for applying measures to secure the state's compliance with the UN Charter. It is similar with erga omnes obligations which a state must comply with regardless of its incorporation or direct effect. But that argument does not seem to be persuasive. Just because a rule of international law might pass the connection criteria, does not mean that it will pass the "laws or regulations" test, nor does it mean that international rules and principles of law with a higher ranking status will automatically qualify as "laws or regulations". This is discussed in the next section.
The "Laws or Regulation" Test and New Challenges
In India -Solar Cells, the panel and AB took different approaches to "laws or regulations". Where the panel relied on the enforceability of a rule as qualifying criterion for "laws or regulation", the AB took a broader approach with its non-exhaustive list of factors which should be included in the analysis. The list of factors, which should be taken into consideration; i.e. degree of normativity, degree of specificity, enforceability, recognized by competent authority, form and title, and sanctions, has the advantage of including specific norms or practices from a society, which in that society may have character of law, even if it does not have a clear formal basis or only has limited enforceability. Thus, it allows for various cultural dimensions to "law". It is interesting to note that a panel in US -Section 301 Trade Act took a broader approach to "domestic law" than the panel in India -Solar Cells. Even though the case cannot be directly comparable to India -Solar Cells as it does not concern Art. XX (d) of GATT 1994, it still demonstrates different methodological bases between panels. In US -Section 301 Trade Act, the panel had to establish US law as a fact to determine whether the law violated various provisions of GATT 1994. In establishing domestic law, the panel stated: It might imply that a hard law instrument will not pass the test if in the national system it does not carry a sufficient degree of normative force. For example, the UN Convention against Transnational Organized Crime and the Protocols Thereto provides a number of obligations on states to combat transnational crimes -in respect of their constitutional traditions -and to introduce specific institutional and legal instruments for the purpose. Even if a state has implemented it into its domestic system, but the operation of it in the specific domestic system is weak, it might not qualify under "laws or regulations" regardless of its hard law character in international law. However, international soft law instruments might qualify as "laws or regulations" if they are provided with sufficient normative force in the domestic systems. For example, international financial law and regulations have numerous soft law instruments in areas which are regulated by the financial sector to a large extent. If a state attempts to introduce measures, which are facilitating export and limiting import of goods and services, in order to attract foreign investment and capital to national production and to improve the liquidity of financial institutions, it could be a violation of the trade rules. Capital requirements and supervision of financial institutions is regulated internationally in the Basel Accords. They aim at strengthening the regulation, supervision, and risk management of the banking sector, for example by imposing specific levels of capital requirements on banks, but they are not binding on states. ' commitments, (…) , to achieve its mandate." 119 The Members, which are mostly central banks with authority to supervise and regulate the national banking and financial sector, are expected to implement the standards of the BCBS. The implementation of the Basel Accords is monitored and will be published by the BCBS, and the Members are accountable to the BCBS and must publish follow-up actions. In the latest progress report there seem to be a high level of compliance with the implementation of the Basel III standards, although there are still areas which are in the process of implementation. 120 Therefore, it can here be argued that even though the Basel Accords do not have a binding character, they do get binding effect through implementation by national regulators, and thus the tools for connecting international law to the domestic systems seem to change the character of the Basel Accord, at least in the national regulatory systems. It then becomes a question of how much normative strength they will have in the national system. For example, the EU in its prudential requirements and supervision regulations and directives has implemented Basel III. 121 EU regulations and directives are binding EU law and they have strong normative force in the EU Member States.
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Here, the AB steps into a more realist approach where it is necessary to determine whether the international instrument, which seeks to pass the connection test, in reality has a normative value in the domestic system. A state should not be able to invoke the exception in Art. XX (d) of GATT 1994 based on compliance with international law which has merely been incorporated into the national system, without the said international rule having a sufficient degree of normativity in the domestic system. The AB takes a role of assessing some of the rule of law elements at domestic levels, concerning the actual access to justice with its basis in a rule of international law. The irony is that an international soft law instrument might qualify under "laws or regulations," if it has achieved normative force through its implementation into the domestic order, while an international hard law instrument might not.
Jurisdictional Issues and Cross-Sectorial Overlaps
Where the AB seems to overcome some operational rule of law challenges between international and national level, it still leaves open some questions about the scope of international law in the WTO system and the potential overlap between WTO law and other rules of international law. It is clear from Mexico -Taxes on Soft Drinks, and confirmed in India -Solar Cells, that sources of international law can be applied as "laws or regulations" if they meet the connection criteria and they qualify under "laws or regulation". But if an international rule complied with by the state overlaps with WTO law, it might also be in conflict with WTO law. In the situation in India -Solar Cells if the international environmental treaties had been better connected into the Indian domestic legal system, they could potentially be at odds with WTO law. The aim of this paper is not to engage in a discussion about the relationship between WTO law and international environmental law, and the extent of overlaps between them, but only to illustrate the multilevel rule of law challenge in respect of the application of Art. XX (d) of GATT 1994. of conflict between the UN Charter and the WTO treaties, the UN Charter will prevailing.
129
There is not a lot of guidance in AB jurisprudence concerning the relationship between WTO law and international law in general. As mentioned above, the AB has generally been reluctant to include sources of international law other than WTO law, but has been more open to applying international law as context for the interpretation of WTO treaties, and in general seems to take a harmonious approach to interpretation in order to avoid conflict with other international law. In addition, as mentioned above in Mexico -Taxes on Soft Drinks, the AB made a clear jurisdictional delimitation concerning disputes falling within the realm of other international organizations.
Even though there is not a lot of guidance in WTO jurisprudence concerning the interface between WTO law and law of other organizations, Brazil -Retreaded Tyres took the panel and the AB into an area with a potential institutional and legal conflict between WTO law and MERCOSUR law. Brazil had imposed a ban on the import of retreaded tyres. Brazil, as a member of the MERCOSUR, was challenged by another MERCOSUR Member, Uruguay, before the MERCOSUR Arbitral Tribunal for violating MERCOSUR law. According to Uruguay, Brazil violated MERCOSUR decision 22/2000 which provides that MERCOSUR Members must not introduce trade restrictions amongst themselves. The MERCOSUR Arbitral Tribunal ruled in favour of Uruguay, and Brazil complied with the ruling and amended its law accordingly. Brazil then allowed import of retreaded tyres from other MERCOSUR Members but kept the ban on all other countries. After Brazil's amendments of its laws, the EU filed a complaint in the WTO dispute settlement system against Brazil. The EU claimed that Brazil imposed quantitative restrictions on retreaded tyres and discriminated between MERCOSUR Members and non-MERCOSUR Members in violation of WTO law. As mentioned above, the panel rejected that Art. XX (d) of GATT 1994 was applicable as the import ban was inconsistent with GATT 1994. Besides referring to Art. XX (d) of GATT 1994, Brazil defended its measures by claiming that they were necessary in order to protect human health under Art. XX (b) of GATT 1994. The import of retreaded tyres increased the risk of malaria caused by mosquitoes which used tyres as breeding grounds. The panel supported the Brazilian view that the measures were necessary to protect human health under Art. XX (b) of GATT 1994, which was upheld by the AB in its report. The panel further found that the measures did not constitute arbitrary or unjustifiable discrimination under the chapeau of Art. XX of GATT 1994, as the ruling non-conflict between its decision and MERCOSUR law should be considered as an obiter dictum which the AB found necessary to include in order to eliminate the thought that it posits its own rulings over those of other international courts.
How the panel and AB will approach an overlap between WTO law and other international law, and case law from other international courts, in cases concerning Art. XX (d) of GATT 1994, still needs to be clarified. At this stage, there are only hints taken from cases concerning other provisions, where the impression is that the AB explicitly avoids conflict between WTO law and other international law, and that so far it has not put WTO law and its own mandate higher than other international law and international courts. It must be expected that panels and the AB in situations where a WTO Member resorts to Art. XX (d) of GATT 1994 to comply with its international obligations, which are connected to the domestic system with a sufficient degree of normative force etc., will as far as possible interpret such international obligations in harmony with WTO law. Furthermore, it must be expected that the panels and AB will take into account decisions by international courts and tribunals, which have the mandate to interpret the specific international treaties from which the relevant international obligations are derived, ,in order to avert a situation where a state cannot comply with decisions from other international courts as it would violate WTO law. This would ensure harmony between international courts and would ensure that the rule of law can be upheld in the respective international orders. It would also help developing some overall principles of law at the international level which can serve as guidance in potential norm or jurisdictional overlaps in the future.
ConCluSIon
The article has addressed multilevel rule of law challenges when Art. XX (d) of GATT 1994 is applied. Finding a balance between WTO law and measures protecting national law is a task for panels and the AB where the WTO Members often fail in demonstrating that they meet the criteria of Art. XX (d). The problem is that market agents might find it difficult to see through national measures compliance with WTO law but a consistent approach by panels and the AB in the interpretation of Art. XX (d) might give predictability into the multilevel challenge and support a rule of law.
The special focus of this article has been on the role of other international law in WTO law. Multilevel rule of law must have some additional dimensions, as compared to a traditional, nationally anchored, rule of law. It includes the connection between international law and national law, and it includes norm and jurisdictional overlaps between WTO law and international law. Through Mexico -Taxes on Soft Drinks and India -Solar Cells, the AB has clarified the position about connecting international law with national law. The connecting tools used should not be limited to incorporation or direct effect. It should further depend on the domestic systems, including the constitutional, legal and administrative systems. It should be decided on a case-by-case basis with focus on the nature of the international instrument, the subject matter of the law issue, and the functioning of the domestic system. Here it can here be argued that had the AB taken a narrow approach, like the panel in India -Solar Cells, it would have been clearer which criteria could be applied. However, the problem with the narrow approach -and the multilevel issue -is that it would rule out the specific legal traditions in a domestic system, which use means other than incorporation and direct effect to connect international law into the domestic system. That would violate the specific rule of law expectations within that state as their traditional connecting mechanism would be overruled by WTO law. The broader approach seems to accommodate such differences between the WTO Members and thus allow them to protect the expectations which international law has for citizens, companies etc. if it has become part of domestic law through their specific connecting mechanism.
It is also clear that panels and the AB cannot step beyond the jurisdictional scope of WTO law and interfere into the jurisdiction of other international courts. However, there can be situations with overlaps, where a state introduces measures to comply with its international obligations -assuming that they form part of national law -which must be exempted through Art. XX (d) of GATT 1994, but where the international obligations overlap, and potentially conflict, with WTO law. That leads to two questions, 1) about the jurisdictional scope of WTO panels and the AB; and 2) about norm overlaps between WTO law and other international law. This is still unsettled in practice. However, in Brazil -Retreaded Tyres, the AB made it clear that it did not see a conflict between its own decision and that of the MERCOSUR Arbitral Tribunal, nor between MERCOSUR law and WTO law, when it rejected the application of a decision from the MERCOSUR Arbitral Tribunal as a legitimate basis for applying Art. XX (b) of GATT 1994 concerning protection of human health. This indicates that the AB will justify its own decision when it potentially overlaps with other jurisdictions and establish a legal argument which suggests that there are no jurisdictional conflicts. In respect of norm overlaps, both panels and the AB accepts that international environmental law can be justified by a state as "laws or regulations" under Art. XX (d) of GATT 1994 if all criteria are met. Nevertheless, it is not clear how they will handle the situation if the other international treaties are potentially in conflict with WTO law. It is generally assumed under public international law that states must comply with all their international obligations. WTO case law indicates that a harmonious approach is taken in order to avoid such conflict. Such a position will eliminate one rule of law challenge, as states and their citizens can rely on all their international rights and obligations, but it will create another, WTO law must be open for some variations in the interpretations of the WTO law in relation to states' other obligations under international law. Thus, WTO law cannot be interpreted too rigidly in such situations. The primary objective is that panels and the AB should take a consistent approach in their methodology and allow for such balance between the WTO law and other international law as a conflict between WTO law and other international law could create much bigger rule of law challenges. However, these multilevel rule of law challenges need further clarification in case law before a clearer picture of the jurisdictional and norm overlaps between the WTO and other international law can be established. Some overall constitutional meta-principles are available to settle certain norm conflicts but it still needs further expression in practice.
